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The process of constitutional review in a federal 
system is, and must be in order to maximize the benefits and 
minimize the inherent conflicts in this system of government, 
an on-going process. This is particularly so in Canada where 
in a relatively short span of a hundred years changes have 
occurred necessitating adjustments in the division of powers 
and the relationship between the federal and provincial govern- 
ments that make the original federal bargain unrecognizable. 
The causes of such changes are not difficult to enumerate. 
Such major catastrophes as war and depression tended to 
accelerate the processes whereby traditional lines of juris- 
diction were altered. The movement from an agricultural and 
rural economy to an industrial and urban society and other 
forces such as advances in technology, improvements in 
communication and the increased mobility of the population 
have also contributed to changes in the federal system. 
Customs duties provided over eighty per cent of Dominion 
revenues from Confederation to the First World War but now 
provide only eight per cent. The Fathers of Confederation 
would be appalled to find the Federal Government levying 
"unpopular" direct taxes. If such an unpalatable form of 
taxation ever became necessary only the Provinces would 


have to levy them and given their extreme unpopularity the 


Provinces would think twice before doing so. 


Tt\is notunecessary stomlabourm the -ObVi0us oO 
demonstrate the enormous changes which have taken place and 
that therefore no constitutional settlement can be "right" 
forall time) athe sobsolescencestactormmn  tiemdivis onsen 
powers is further aggravated in Canada by the lack of a 
formal amending procedure which means that the constitution 
of a hundred years ago must be adapted to serve our needs 
as and where they may appear. The draftsmen of 1867 leaned 
towards broad generalizations capable of wide extensions 
of meaning and overlapping of concepts that generalized 
thought makes inevitable. Thus the BNA Act is an organic 
instrument and government functions never dreamed of a 
hundred years ago have found their place in the division 


of powers. 


The task of deciding in which sphere of jurisdiction 
new powers such as broadcasting, aeronautics, unemployment 
insurance and labor control fell was primarily that of 
the Courts. More recently this task has become principally 
a political one - a process of federal bargaining or who 
gets what, when and how. Even more recently we have 
turned to constitution making — or constitucionsunmakings— 
by way of the Constitutional Conference at which Canada 


has been discussing the re-writing of the Constitution. 


tavseprocess began in earnest in 1967 with the Confederation 


for Tomorrow Conference and the time has now come to take 


stock - to ask the question: Where are we in the great 


Canadian debate? 


At the 1967 Conference Alberta added its voice to 
those of the other provinces in expressing high optimism 
for the assault on constitutional issues by way of the 
national conference. Premier Manning said: 

meee th sm the Conteaderaction, of Tomorrow 

Conference] has been an occasion that, for 

the first time in Canadian history has 

provided a nation-wide public forum in 

which the major problems confronting 

Canada at the end of her first century 

have been frankly and objectively dis- 

GUSSCOm eee me id Selina tselieis fa.gqreat 

achievment and is something of perhaps 

greater significance than we may appreciate 

at the present time. 
This atmosphere of optimism and willingness to get on 
with the job was, it is fair to say, unanimous. Moreover 
there were definite proposals for action. British Columbia, 
Ontario and Saskatchewan urged that attention be given to 
the "fundamental proposition" of a constitutional amending 
formula. Nova Scotia, among others, strongly recommended 
consideration of interdelegation of jurisdictional powers. 


New Brunswick moved for the establishment of an agency to 


administer what 


seus We Might call the Canadianyelan ss. 


an agency that would ultimately achieve for 
everyone in Canada an equal opportunity for 
education, for hospitalization andmtor 
welfare, for justice before the Courts of 
our Landsete. 
Alberta and Quebec pressed for greater consultation 
between the Federal Government and the provinces, for 
"the right to be consulted and to share in decisions which 
affect all Canadians, thereby ending as much as) possible 


the constant tug-of-war between the federal government 


and the provinces or very often between several provinces." 


But while expressing optimism and a maximum effort 
Alberta also foresaw and sounded a note of warning when 
we said that many of the differences between the component 
Parts of"the unzvon 
- . - Can be resolved without attempting 
to resolve them by constitutional amend- 
ments, which seem to have a very bad 
habit of bogging down and never reaching 
finality. 
The question of "bogging down" concerned us then 


and it concerns us even more today. 


The Government of Alberta is growing increasingly 
concerned with what we consider to be fundamental problems 


involving both the substantive and procedural aspects 


of constitutional reform. We would like to take this. 


opportunity, therefore, to acquaint the federal 

government and the provinces with some of our misgivings, 
and to determine, as far°as possible, whether our 

concern is shared by others participating in this important 


undertaking. 


While the thrust of our presentation today is 
necessarily inquisitorial -- we will raise a number of 
questions and explore, briefly, their implications -- we 
do not intend to neglect our responsibility to make a 
positive contribution to the on-going process of 
constitutional reform. Thus our paper is divided into 
two parts: first, we review the process of constitutional 
reform as it has developed over the past few years and 
attempt to draw some tentative conclusions; it is not our 
intention to assess the various positions which have been 
presented, but rather to offer some general comments on 
what has been accomplished, and secondly, we suggest what 
types of actions should be taken to facilitate further 


progress. 


Perhaps the most unsettling aspect of constitutional 
PeLorinie 1c. vas Untolded to this point as sthe Lack) of 


broad general agreement with respect to what governments 


participating in the review see as necessary and desirable, 


in terms of the types of reforms we. expect to effect. 
Our differing perceptionssofrour roleswin the federal 
system and of federalism itself, brought us to the 
bargaining table initially and while we now see more 
Clearly the substance and the merit of each other's 
position on various issues, we have not as yet delimited 
the scope of the review, nor have we reached agreement 


on any of the subjects thus far sdiscusced. 


We view the discussions held to date as valuable 
exercises in consultative federalism. We have benefitted 
from the mutual exchange of views on such important matters 
as the distribution of powers, the spending and taxing 
powers, regional disparities, income security and social 
services, official languages and fundamental rights. Yet 
we must emphasize that if our performance to this point 
is indicative of what we can expect to achieve, the prognosis 
for significant accomplishments in the near future is 
not bright... As one observer had occasion sLOwnoOte mtu ts 
prudent to realize the limits of consultative procedures 

- - [for] they do not provide any means of reconciling 


interests which are incompatible". 


Part of the difficulty we currently face may stem 


from our approach to constitutional reform. Two problems 


in this regard should be mentioned. First, we have 
explicitly chosen to make this review of the constitution 
all-encompassing; no aspect of the Canadian social, 
economic or political fabric which impinges upon the 
constitutional framework has been declared sacrosanct. 
Second, we have, at the federal government's behest, at 
least tacitly accepted the proposition that the entire 
range of constitutional issues should be discussed before 
agreement is sought on specific subjects; we have, in 
effect, opted to seek a general consensus in the hope that 
such a consensus will enable us to resolve our differences 
on specific subjects without having to raise questions 
about the broader implications of each item when detailed 


bargaining ttakes place: 


While we have no quarrel with the all-encompassing 
approach to constitutional reform -- indeed, we welcome 
the opportunity to incorporate a diversity of interests 
into these discussions -- we are of the opinion that many 
of the issues which have been discussed would be much more 
amenable to resolution outside the constitutional arena. 
imethe words, of oneyobserver: 

The federal-provincial conference is an 


already accepted body. and it is here that 
consultation and negotiation can take place 


on particular problem areas. If the exper- 

iences of the past few years have taught us 

anything! itelsethat -ehere@ismasgredier 

likelihood of the success of the ad hoc 

approach to the division of powers than 

the comprehensive approach. 
These immediate concerns -- what some have described as 
the "bread and butter" issues -- tend to obscure the 
broader issues, such that discussions have become mired 
in day-to-day matters while the fundamental constitutional 
problems go untended. We do not depreciate the importance 
of these matters, nor do we deny that in many cases they 
relate to the division of powers. But we feel that these 
problems might more appropriately be resolved through the 
existing intergovernmental structures -- the federal - 
provincial conferences. If these immediate concerns can 
be resolved, we believe constitutional reform could progress 


more quickly. 


On the second point, our position is somewhat ambivalent. 
While we recognize the value of comprehensive discussion -- 
the holistic approach, in our view, serves a useful integrative 
function -- we are not convinced prolonged debate will, on 
balance, prove more advantageous than a more direct approach. 
The possibility that protracted discussion, without visible 
or concrete progress, will lead to a diminution of the 


enthusiasm which has characterized past conferences must be 


faced. Furthermore, without the enthusiastic support of 

the eleven governments, which has provided the impetus 

for constitutional reform, the probability that negotiations 
on the: specific terms ‘of constitutional changes will 


produce agreement is remote. 


Two other related problems, both involving those of 
us who participate in these discussions, should be 
mentioned. First, since constitutional review began in 
1968, a number of changes in leadership have occurred. It 
is difficult to determine what effect these changes have 
had on the process of review; however, it is reasonable 
to assume a change in First Ministers necessitates a period 
of review, an examination of his predecessor's position, 
and possibly, a reorientation of that province's approach 
to the constitutional problems confronting Canada. A 
perusal of the proceedings to date makes it clear, and 
bogteamiveco,stiacenot all (Canadians see the country ss 
problems from the same perspective. It is therefore only 
natural that every change in First Ministers or governments 
15) GO01lngetot-— sto iargreater or lesser degree ->= have an 
arresting effect on the total process of constitutional 
review. The most recent developments in the province of 


Quebec, and Prime Minister Bourassa's request for a post- 


ponement of the June conference, illustrate these difficulties. 


The second problem is that many of the individuals 
at the official level, who are involved in the day-to-day 
decisions relating to the administrative aspects of 
federalism, also are involved in the discussions on reform. 
Their attitudes and ideas on reform are, of course, 
influenced by their administrative activities and consequently, 
they cannot avoid bringing these considerations into the 
constitutional arena. The question which arises LScelO 
what extent should administrative problems influence the 
outcome of constitutional discussions? Any changes which 
come about as a result of our negotiations must meet the 
test of being politically acceptable rather than 
administratively feasible. While we do not want to belittle 
the importance of administrative problems, it seems reason- 
able to assume a revised constitution would be sufficiently 
general to provide for the flexibility necessary to permit 
governments to resolve both the policy and administrative 


difficulties which may arise. 


The problems noted above are important, and we must 
come to grips with them before these discussions go much 
further. However, there are more fundamental and, we might 
add, pressing questions to be confronted. Of prior importance 
is, of course, the question of goals. What do we expect 


to accomplish? What is the purpose of the review? What . 


Changes are necessary and desirable? As we indicated 
earlier, the formal review of the constitution was 
launched with the expectation that major revisions 

would be undertaken; that new constitutional agreements 
would be worked out which more accurately reflected the 
social, economic and political diversity in Canada. Yet 
more than two years have passed since the review began 
and we do not appear to be appreciably closer to the 
realization of our aspirations. True, we have reached what 
might be described as general agreement on the objectives 
Of confederation. Prime Minister Trudeau, in The 


Colistituvionandsthe People of Canada, outlined four main 


objectives: 
1. To establish for Canada a federal system 
of government based on democratic principles. 
Zee DLOLeCCL basic human rights, -which “shall 
incLudeslinguistic rights. 
3. To promote national economic, social and 


cultural development and the general welfare 
and equality of opportunity for all Canadians 
in whatever region they may live, including 

the Opportunity for gaintul work, for just 
conditions of employment, for an adequate 
standard of living, for security, for education, 
and for rest and leisure. 


4. To contribute to the achievement of world peace 


and security, social progress and better 
standards of life for all mankind. 


These objectives or goals are certainly well worth pursuing, 


but their achievement is a different matter. First, leaving 
aside normative values, it is difficult, and in some cases, 
virtually impossible to translate general statements such 

as these into concrete policies and programs. Second, 
assuming agreement can be reached on the import of each of 
these statements, it is unlikely each government would attach 
the same importance or priority to the various problems. 
Thus, a policy which, for example, proposed the elimination 
of regional disparities may have widely different consequences 
from one part of the country-to another; disparities would 

be reduced, but unevenly and irregularly, depending upon 

the resources available to and the priorites of the 

various governments. Third, the more general problem is 

that any change which is brought about will be, for the 

most part, determined by the ambitions, anxieties and 
attitudes of governments which have become conditioned to 
operating with certain powers and within certain limits. 
Constitutions are not made or unmade in . vacuum. To 

expect ready solutions to the grave problems facingwebis 
country, simply by convening a constitutional conference, 


is to ignore the realities of the situation. 


Whatever broad agreement we may have reached on the 


general objectives of Confederation, and in particular on 


constitutional reform, then, may not be extremely useful 


when the time comes to sit down at the bargaining table 
and negotiate the terms of agreement of specific proposals. 
As Alberta indicated at the Confederation of Tomorrow 
Conference in 1967: 

- + - when you have major problems, if 

you can break these down and resolve them 

Oneeny /One 30. §. ‘your ®chances “of “success 

are substantially greater than they are 

if you lump them together as one problem 

and attempt to resolve them by rewriting 

the whole constitution. 
We should be aware of several problems which are associated 
with efforts to resolve our differences within a 
constitutional framework, each of which involves the 
difficulty of abstracting general principles from, on the 
one hand, our experiences over the last 103 years with 
Pues stitish North America Act, and, on the other, the 
day-to-day problems which tend to monopolize our thinking. 
If it is our intention to restructure the constitutional 
framework, then it is incumbent upon us to ensure that the 
fruits of our labours reflect, as well as present day 
reality, the past and the future; the past has taught us 
the constitution must be sufficiently general to accomodate 
Changing conditions yet sufficiently specific to avoid 
jurisdictional disputes which could lead to impasse. 


At the same time, with a view to the future, the constitution 


must provide sufficient flexibility to facilitate adjustments 


in the relationship between the two orders of government, 
for the constitution is no more and no less than an expression 


of the dynamic society which gives it substance. 


Yet the constitution itself is not a panacea, and 
constitutional change is not a "cure-all" for Canada's ills. 
The constitution -- as a complex fabric of statutes, 
conventions, usages and court decisions -- provides the 
structure within which the federal system of government functions. 
Tt is vital, -therefore, that we recognize the interdependence, 
the structural-functional interaction which takes place 
between the various parts of the system. If we ignore 
these realities, and proceed with wholesale FeVislons |to 
the constitution, we run the risk of upsetting the delicate 
equilibrium which characterizes the relationship between 
the two orders of government. Moreover, given the differing 
perceptions of federalism, and the conflicting views the 
various governments have in a number of areas, ie ower toliMes raven) bie 
if not impossible to envisage the achievement of a consensus 
on fundamental issues. As one observer has pointed out, the 
cleavages have run along the following dimensions: 

LL... Attitudes: relating. toa sitrong wersus#a 
weak central government. 


228 SHave” VeErsuss lNavesnoOtes provi nCcese 


3. Regional versus national goals. 


4. Importance attached to the review. 
5. Fundamental versus expedient or ad hoc 
changes. 
The question arises: Are these positions reconcilable? 


Or, more importantly, does the process of constitutional 
reform,injected with a sense of urgency, and the expectation 
of significant accomplishments, offer an acceptable means 
of sorting out and resolving these incongruencies? It is 
of the utmost importance that we appreciate we are not 
dealing with ephemeral or transitory circumstances; the 
inequalities among the various governments, in terms of 
size, population, wealth, resources and economic potential, 
are of a durable nature. These are not the type of 
differences which can be resolved quickly, and they are 
certainly not the type which can be legislated out of 


existence by constitutional reform. 


Having subjected the present process of constitutional 
review to a searching examination, the Government of Alberta 
has reached the inescapable conclusion that, in its present 
form, the process of constitutional review has not in any 
meaningful way reduced the inherent conflicts in the federal 
system, nor has it facilitated changes in the federal bargain. 
Let us be clear on this point; we are not suggesting that 


the process of constitutional review serves no useful 


function; we seek only recognitvon) or Sts imi eacions. 

It is Alberta's view that once the: processmorescous titule tora 
review 1S recognized for whatwit 15,01 Gawler OVemcom oe 

a far more effective mechanism for the achievement ot our 


mutual goals. 


The very word "federalism" implies consultation 
and we see meetings of First Ministers as a necessary 
incident to our system ol Government Gus omnes ches 
context that our current process of constitutional review 
should be seen. In other words, summit conferences 
perform a valuable educative function in an era when 
the importance of symbols should not be underestimated. 
While such conferences are an integral part of the 
structure of federalism, many of the difficult res wer uave 
thus far encountered in coming to grips with the issues 
are due to the fact that we have conceived constitutional 
reformvas ai total solution: And at isteleanlyenore eis 
As we indicated at the February, 1968, conference: 
In the light of past experience and present 
circumstances, there is little possibility 
of obtaining the measure of agreement neces- 
Sary to rewrite or substantially amend the 
British North America Act in the foreseeable 
future. We suggest that those who assume 
that such agreement can be readily reached 


are ignoring the lessons taught by the 
experience of recent years. 


In Alberta's view, the principal lesson our experience 
has taught us is that meaningful changes are not brought 
about in the circumstances we have described. We are 
PioueineciescOnviction that the main thrust of our efforts 
must be in a new direction, a direction which enables us 
to seek the resolution of our immediate problems outside 
the constitutional arena while permitting, at the same 
time, an unfettered approach to the broader constitutional 


issues which confront us. 
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